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This paper draws together the legal and planning arguments, facts and circumstances which establish that 
the 1993 covenants are material considerations for these planning applications, to be given substantial 
weight by all decision-makers.   It is based on the facts and circumstances as now known to and researched 
by this Association, the Wimbledon Society and many other local groups who all endorse and support it.  
This paper is also based on advice from a leading KC (privilege in which is not waived).   Rights are reserved 
in respect of further issues as mentioned in Appendix III. 
 

For the Wimbledon Park Residents’ Association, 56 Home Park Road, SW19 7HN. 
 
Iain C Simpson, Chairman                                                                        Christopher Coombe, Planning Committee                                                         
 
 

1. Summary 

 
1.1 The 1993 covenants are a material consideration in this application because: 

 

1.1.1 they directly affect and restrict the use and development of land, serving a planning purpose, 

1.1.2 the land with the benefit of the covenants is held by LBM as trustees, and  

1.1.3 they were imposed to implement a public promise made by LBM, which LBM is not free to 

waive, release or vary. 

 

In the words of Lady Justice Andrews in the Court of Appeal on 20 July 2022, when dismissing the 

Government’s attempt to appeal the Holocaust Memorial case, a block on development (held to be a 

material consideration) cannot be “wished away”.1 

 

1.2 Since the 1993 covenants prevent the development proposed in the application, and in view of the 

circumstances of their creation, as a material consideration they should be given great weight by the 

decision-maker. 

 

1.3 There are legitimate concerns of a perception of bias.  We do not raise these concerns lightly, and it 

would be a simple matter for LBM to alter its position to avoid these concerns, but we are not aware 

that it has done so.  We would welcome their commitment to enforce the 1993 covenants to satisfy 

their legal responsibilities.  Without such a commitment, this perception of bias is itself a further 

material consideration which in these circumstances should also be given great weight. 

                                           
1 https://www.localgovernmentlawyer.co.uk/planning/401-planning-news/51144-court-of-appeal-refuses-government-
bid-to-appeal-in-holocaust-memorial-planning-case accessed February 2023 

https://www.localgovernmentlawyer.co.uk/planning/401-planning-news/51144-court-of-appeal-refuses-government-bid-to-appeal-in-holocaust-memorial-planning-case
https://www.localgovernmentlawyer.co.uk/planning/401-planning-news/51144-court-of-appeal-refuses-government-bid-to-appeal-in-holocaust-memorial-planning-case
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1.4 The cumulative effect of all these considerations will be to cause any decision-maker in this planning 

application to have regard to the purpose and effect of the 1993 covenants as a block on the 

proposed development, which cannot be unilaterally avoided by LBM or the applicant, such that the 

application should be rejected.   To determine otherwise would be to interfere with the public’s 

legitimate expectation in the circumstances leading up to the imposition of the 1993 covenants and 

with the public’s rights as beneficiaries of the public trust under which LBM holds the benefit of the 

covenants. 

 

2. The Effect of the 1993 Covenants 

 
2.1 Details and the interpretation of the 1993 covenants are set out in Appendix I. 

 

2.2 Appendix 1 concludes that the proposed use of the tennis and other facilities proposed by the 
applicant would breach paragraph 1 of the 1993 covenant; the stadium and other buildings also 
breach paragraph 2.   The applicant’s proposal is directly prevented or restricted by the 1993 
covenants. 

 
2.3 The 1993 covenants do not prevent all or any development as such, but they do recognise the 

openness of the space, and the need to allow leisure and recreation, much like the golf course which 
was fully operational on the site for more than 120 years, a municipal facility for Merton residents.2  

 

3. LBM as trustee of the land which has the benefit of the 1993 covenants 
 
3.1 LBM hold the land which has the benefit of the covenants, and therefore hold the benefit of the 

covenants themselves, as trustee for the people of Wimbledon3.    The Wimbledon Park Estate was 
originally acquired by Wimbledon Corporation pursuant to the Wimbledon Corporation Act 1914, by 
sections 9 and 11 of which it was held by the Corporation under section 164 Public Health Act 1875.  
The Report to the 27 April 1993 Committee meeting, mentioned at paragraph 1 of Appendix II 
below, confirmed that the Wimbledon Corporation Act had not been repealed. 
    

3.2 The land was transferred to LBM in 1965 following London local government reorganisation,4 which 
stipulated that LBM had held, and continued to hold, their land as trustees under s164 Public Health 
Act 1875.  Many leading court cases have established that s164 creates a trust.5   The effect of that 

                                           
2 The golf course and other land was originally acquired by LBM’s predecessor the Wimbledon Corporation, under the 
Wimbledon Corporation Act 1914, section 8 of which provided for it to be run as a municipal golf course.   LBM took 
over the site on local government reorganisation in 1965 on those terms.   Whether or not LBM have acted throughout 
within their statutory powers is not a subject for this paper, but the right is reserved to return to it in another forum if 
required.  The lease from LBM provided extensive and valuable membership and playing rights and concessions for LBM 
residents. 
3 LBM appears to consider that it holds the 1993 covenants “on behalf of the residents of Merton” (LBM Council 
meeting 2 February 2022 Resolution to Motion 10).   In view of the Wimbledon Corporation Act 1914, this is not 
accepted.  It should also be noted that a significant part of the land is in the Borough of Wandsworth.   
4 Article 44 (1) (l) and Schedule 5 Pt II, Local Government Order 1965/654 amending Schedule 5 London Authorities 
(Property etc) Order 1964/1464. 
5 Attorney General v Sunderland Corporation (1876) 2 Ch D 634 regarding s74 Public Health Act 1848, forerunner of 
s164; see also The Churchwardens and Overseers of Lambeth Parish v The London County Council (1897) AC 625 
(Brockwell Park held by the council as “merely custodians and trustees for the public”); Maries v Merton [2014] EWHC 
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trust is that LBM does not itself enjoy the benefit of the land or the covenants which attach to that 
land, for any purposes it wishes.    
 

3.3 LBM owe a trustee duty to the public on whose behalf they own the land with the benefit of the 
covenants and also, as will be seen below, made a public law commitment to apply the covenants as 
drafted and promised.  The public have an expectation that these duties and commitments will be 
upheld.   
 

3.4 In addition, LBM have no statutory powers to waive, release or vary them at all or without, at the 
very least, significant public involvement.6  The terms of that engagement are not the subject of this 
paper, which is addressed to LBM as planning authority, and to all others (including Planning 
Inspectors, the GLA, and the Secretary of State) who may be involved in the planning decision.  We 
welcome the opportunity to discuss the future conduct of the matter of the covenants with LBM in 
its corporate and statutory trustee capacity. 

 

4. The Creation of the 1993 Covenants 

 
4.1 The circumstances of the creation of the 1993 covenants are set out in Appendix II. 

 
4.2 The Report (Appendix II, para 1) to subcommittees on 31 March and 6 April 1993, which formed the 

basis of LBM’s original proposal to sell, anticipated a covenant to dedicate a walkway around the 
lake.  It did not mention new restrictive covenants.   It proposed a financial clawback in the case of a 
more beneficial use than the then existing (historic) covenants allowed. 

   
4.3 There was an immediate public outcry (Appendix II, paras 5-7) about the sale.  News of the original 

proposal had not reached opposition Councillors or the public until after the report had been 
prepared.  Following the outcry at a public meeting on 15 April, the Council announced on 27 April 
that the covenants were to be imposed (Appendix II, para 8).    
 

4.4 LBM went on to confirm and repeat in various Council, press and other comments that it was 
imposing the covenants (Appendix II, paras 9-15). This would ensure that in addition to existing 
policy and planning designations it would fulfil its promise to keep the land open to satisfy the public 
and local community objections to the sale.   The public had, and has, a legitimate expectation that 
these promises will be fulfilled, and the covenants enforced. 

 
4.5 The sales particulars issued by LBM in August 1993 set out the proposed terms of the covenants 

(Appendix II, para 16).   The announcement in September 1993 of the AELTC as preferred bidder 
reinforced their terms (Appendix II, paras 17-18).  The transfer itself in December 1993 (Appendix I, 
para 1) set them out virtually word-for-word from the sales particulars with a small adjustment to 
note that the golf course lease might still exist. 

 
 

 

                                                                                                                                              
2689 para 11;  R (Friends of Finsbury Park) v Haringey London Borough Council [2017] EWCA Civ 1831 “held on trust for 
the purpose of public enjoyment”  and Day v Shropshire [2020] EWCA Civ 1751 “trust for public enjoyment”. 
6   Statutory powers to waive, release or vary covenants like these do not arise under the Public Health Act 1875, Open 
Spaces Act 1906, the Wimbledon Corporation Act 1914, nor under the Local Government Act 1972. 
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5. What are “Material Considerations”? 

 
5.1 The decision-makers will be familiar with the rule that “In dealing with an application for planning 

permission … the authority shall have regard to: … any other material considerations”.7  This is 

explained in government guidance (emphasis added): 8 

 

5.1.1 “A material planning consideration is one which is relevant to making the planning decision in 

question (eg whether to grant or refuse an application for planning permission).  The scope of 

what can constitute a material consideration is very wide and so the courts often do not indicate 

what cannot be a material consideration. However, in general they have taken the view that 

planning is concerned with land use in the public interest, so that the protection of purely 

private interests such as the impact of a development on the value of a neighbouring property or 

loss of private rights to light could not be material considerations.”  

And 

5.1.2 “The law makes a clear distinction between the question of whether something is a material 

consideration and the weight which it is to be given. Whether a particular consideration is 

material will depend on the circumstances of the case and is ultimately a decision for the courts. 

Provided regard is had to all material considerations, it is for the decision maker to decide what 

weight is to be given to the material considerations in each case, and (subject to the test of 

reasonableness) the courts will not get involved in the question of weight.” 

 

5.2 The courts have set broad limits of discretion in development control:9 

“In principle, it seems to me that any consideration which relates to the use and development of 

land is capable of being a planning consideration.   Whether a particular consideration falling within 

that broad class is material in any given case will depend on the circumstances”.10 

 

5.3 The Encyclopaedia of Planning Law at 2-3257/8 lists 18 specific instances of material considerations. 
Of these 18, this paper discusses items (1) Protection of purely private interests and (9) Bias, 
appearance of bias and predetermination. 

 
 

6. Material Consideration: Protection of the public interest v purely private 

interests 

 
6.1 Personal circumstances and private interests are not generally relevant as material considerations, 

but in Stringer, a decision cited in all following cases, advice and publications, Mrs Justice Cooke 

went on to explain that: 

“… it would be impossible for local planning authorities to carry out their duties as custodians of the 

public interest if they were precluded from considering the effect of a proposed development on a 

particular use of land by a particular occupier in the neighbourhood.  The public interest … may 

                                           
7 S.70(2)(c) Town and Country Planning Act 1990. 
8 https://www.gov.uk/guidance/determining-a-planning-application (accessed February 2023) 
9 Encyclopaedia of Planning Law 2-3275, P70.15   
10 Cooke J. in Stringer v MHLG [1971] 1 All E.R. 65 at 77 

https://www.gov.uk/guidance/determining-a-planning-application
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require that the interests of individual occupiers should be considered …The distinction between 

public and private interests appears to me to be a false distinction in this context.” 

 

6.2 The House of Lords decision in GPE v Westminster City Council11 concerned a policy to limit an area 

to traditional industrial uses, despite the arguments of a developer who sought commercial and 

office development and uses.    

 

6.3 At page 669 Lord Scarman cited East Barnet12: “What is to be considered is the character of the use 

of the land, not the particular purpose of a particular occupier”.  Lord Scarman further explained 

“These words have rightly been recognised as extending beyond the issue of change of use: they are 

accepted as a statement of general principle of the planning law.  They apply to development plans 

as well as to planning control.” 

 

6.4 He added that the statement has limitations: “Personal circumstances of an occupier, personal 

hardship, the difficulties of businesses which are of value to the character of a community are not to 

be ignored in the administration of planning control.  It would be inhuman pedantry to exclude from 

the control of our environment the human factor.  The human factor is always present, of course, 

indirectly as the background to the consideration of the character of land use.  It can however, and 

sometimes should, be given direct effect as an exceptional or special circumstance.  But such 

circumstances, when they arise, fall to be considered not as a general rule but as exceptions to a 

general rule to be met in special cases.  If a planning authority is to give effect to them a specific case 

has to be made and the planning authority must give reasons for accepting it.” 

 

6.5 These limitations are apposite in this case.   For the applicant should there be an exception for 

“personal hardship” or a “business in difficulties” so that their application can proceed despite the 

covenants?   On the other hand, LBM imposed the 1993 covenants in order to support its 

commitment to protect the openness of the land, a matter of great “value to the character of the 

community” for the benefit of the local community. 

 

6.6 Lord Scarman, citing Newbury13, also explained at page 670 that “the test of what was a material 

consideration in the preparation of local plans or in the control of development was, as for planning, 

whether it served a planning purpose.  A planning purpose is one which relates to the character or 

use of the land.” 

 

6.7 Applying this legal interpretation to the facts of the 1993 covenants, LBM’s actions and change of 

direction in 1993 raised and continue to raise a matter of great public interest.  LBM created a direct 

and legitimate public expectation about the imposition and enduring enforcement of the 1993 

covenants.  In 1993 LBM changed its stance on the key disposal of a public asset and imposed extra 

obligations on the buyer in addition to those policies of which it was itself the public guardian.  LBM 

had already acknowledged that the land was MOL, the equivalent of Green Belt, a Grade II* listed 

Heritage asset, a Site of Importance for Nature Conservation, and an archaeological priority zone.  It 

took immediate steps in the face of the public outcry to extend the conservation area to include the 

golf course, to impose Tree Preservation Orders and to change the Unitary Development Plan.  And 

                                           
11 1985 AC 661 
12 East Barnet UDC v BTC 1962 2QB 484, a decision of the Lord Chief Justice   
13 The House of Lords decision in Newbury DC v Secretary of State for the Environment 1981 AC 578 
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over and above all that, it imposed the covenants.  Any or all of those planning designations might 

have been lost or overtaken by policy changes; the 1993 covenants could not.  They are a direct 

restriction on the use or development of the land and were imposed in the circumstances of a public 

law commitment by LBM to the community.  

 

6.8 The 1993 covenants were imposed to uphold the openness of the land and severely restrict its 
development, furthering a commitment by LBM to the local community, despite the vagaries of any 
current planning designation, as to the character and use of the land.   They created much more 
than a private interest: even though the covenants are between landowners, the circumstances of 
their imposition, and the purpose behind them, are matters of (great) public interest.   Their 
imposition fulfilled a public law commitment, from which LBM is not free to resile (to avoid its 
commitments), and they fulfil a purpose relating to the character and use of the land. 
 

6.9 This paper has noted (paragraph 3.3 and footnote 6 above) that LBM have no statutory power, 

under LGA 1972 or otherwise, to waive, release or vary the covenants.  It is not within LBM’s 

unilateral gift to make any such change in a deal with the applicant.  Similar circumstances arose in 

the Holocaust Memorial judicial review case14.  There, the presence of a pre-existing restriction, a 

private Act of Parliament which could not be unilaterally overturned, restricting the use of the land, 

was held to be a material consideration in the planning process (paragraphs 107-111).   The effect of 

that legal impediment to the proposed development had not been acknowledged or taken into 

account in the planning process, so the claimant succeeded in judicial review of the decision to allow 

permission.  There is a remarkable parallel with Wimbledon Park and the current proposal.   The 

1993 covenants are a block on major development, and this block is reinforced by LBM’s 1993 

resolute commitment to apply them, a commitment which we understand remains enforceable 

against LBM as a matter of public law.   As LBM have no power unilaterally to  

 

7. Material Consideration: Bias and perception or risk of perception of bias 

 

7.1 In paragraph 8 of each of Parts 1, 2 and 3 in our first representations on this planning application, 

dated as long ago as 29 September 2021, we raised concerns about the potential for a conflict of 

interest: “if [LBM] grant consent the applicant might expect them to release the covenant, or if LBM 

are offered some consideration (perhaps to release the covenant), they may feel compelled to 

promote development.”   We drew specific attention, by way of example, to the very expensive 

(£millions) commitment by the applicant to desilt the lake which would be off-site works to satisfy 

obligations of LBM and nothing to do with the proposed development. 

 

7.2 We used the neutral expression “conflict of interest”.  However, the Encyclopaedia of Planning Law, 

listing specific material considerations relevant to planning decisions and the preparation of Plans, is 

less reticent: “Bias, appearance of bias and predetermination”.15  The leading case is the decision of 

the House of Lords in Porter v Magill.  This notorious litigation concerned the promotion of a policy 

by Westminster Councillors to achieve a political advantage, which was held to be unlawful.   The 

test to be applied for determining the existence of apparent bias was “whether a fair-minded and 

                                           
14 London Historic Parks and Gardens Trust v Minister of State for Housing and Westminster City Council and others, 
2022 EWHC 829 (Admin).  An appeal was denied, as mentioned at footnote 1 above. 
15 2-3290/6 P70.31 at section 9. 
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informed observer, having considered the facts, would conclude that there was a real possibility of 

bias”16. 

 

7.3 During this lengthy planning application further circumstances have come to light which give rise to 
an unfortunate impression of bias to any “fair-minded and informed observer”.  No doubt they are 
quite innocent, but the effect of bias as a material consideration is not merely based in fact, but in 
perception. The potential for perceived bias in LBM’s promotion of the applicant’s plans cannot be 
avoided and raises legitimate concerns. 

 
7.4 These concerns include LBM’s failure to acknowledge the 1993 covenants in connection with the 

planning application and the local plan, its active promotion of this development through the local 

plan, and, most recently, road closure proposals to serve the applicant’s private interests in the 

successful outcome of this application. 

 

7.5 In the LBM Local Plan designed for the next 15 years, currently in course of Inspectors’ Review and 

Inquiry, LBM has sought to promote the development of the site in accordance with this application 

through a proposed Site Allocation.   The dozen or so sites allocated for development in Wimbledon 

are introduced with an explanation which now includes the following wording introduced by LBM: 

“Identifying sites for a specific land use or type of development helps give certainty to what is likely 

to happen in that neighbourhood” (emphasis added).  The former golf course the subject of this 

planning application was included in the list of sites for prospective development as Site Allocation 

Wi3.   The inescapable conclusion of LBM’s revision to the introduction, especially the highlighted 

words, is that LBM expected the development to proceed.   

 

7.6 The Site Description for Wi3 goes on to create the impression that it was drafted and amended by 

LBM to appear to satisfy AELTC ambitions, uncritically promoting development by the AELTC: 

“AELTC now owns the former golf course in Wimbledon Park and proposes that this becomes part of 

the hosting estate for the Wimbledon Championships, enabling the entire site to support the 

qualifying rounds and the Championships themselves by 2030. 

The AELTC have commenced the preparation of a new masterplan to investigate and identify the 

future development opportunities for the AELTC Estate and The Championships incorporating the golf 

course. In August 2021 the AELTC submitted planning application 21/P2900 to Merton Council”17 

That Site Allocation mentioned constraints on the site but did not acknowledge the 1993 covenants 

nor the history of their imposition.  At the first and second stage hearings LBM resisted changes to 

exclude the application site from allocation for development or to acknowledge and give weight to 

the effect of the public law promises in the 1993 covenants.  There may be further changes to the 

draft Plan through the last phases of the process, but the initial perception created by the first draft 

gave rise to a perception of bias, which remains hard to dispel. 

 

7.7 The applicant’s Road Closure Security Parameters document, issued on 23.05.22 as an amendment 

to this application, stated: 

 

                                           
16 Porter v Magill 2002 2AC 357 at 494 para 103. 
17 LBM05 - Merton’s Local Plan incorporating proposed modifications dated 20 May 2022, page 290 
https://www.merton.gov.uk/system/files/LBM05%20Merton%27s%20Local%20Plan%20incorporating%20Main%20Mo
difications%20dated%2020th%20May%202022.pdf 

https://www.merton.gov.uk/system/files/LBM05%20Merton%27s%20Local%20Plan%20incorporating%20Main%20Modifications%20dated%2020th%20May%202022.pdf
https://www.merton.gov.uk/system/files/LBM05%20Merton%27s%20Local%20Plan%20incorporating%20Main%20Modifications%20dated%2020th%20May%202022.pdf
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“The addition of the Church Road closure and restrictions in Somerset Road, creates the most 

effective operational safe and secure footprint that enables all security and stewarding resources to 

operate safely … It is recognised that the closure of Church Road and Somerset Road will continue to 

cause disruption to local residents”.    

It went on to conclude:  

“The issue of a permanent TMO by the London of Merton by being totally committed [sic] to the 

overall plans and outcomes for the AELTC and The Championships, becomes a critical factor for the 

safety and security of the event attendees.” (emphasis added). 

 

Church Road has been the subject of an annual experimental and temporary closure in recent years.  

The applicant’s stated ambition is to make this permanent, relying on LBM for its implementation as 

part of its development proposal within this application.  It was therefore a matter of some surprise 

that on 12 December 2022 LBM through the Cabinet Member for Transport unilaterally issued:   

Wimbledon Championship Pack.pdf (merton.gov.uk) 
“To make the current ETMO for the various traffic related restrictions permanent”. (emphasis added) 

 

There was no practical or legal need to take this step, unless to satisfy the applicant’s ambitions and 

anticipate a successful outcome of the planning application.   Again, it is unfortunate that it also 

raises a perception of bias about the application, however well-intentioned the proposal may have 

been. 

 

7.8 We do not make these observations on the risk of the perception of bias lightly.  These are serious 

matters, and we appreciate that LBM have onerous duties to discharge.  We have raised these issues 

with LBM before, as mentioned above, and remain hopeful that LBM will find a way of overcoming 

these concerns and demonstrating that they show no bias in favour of the applicant or the 

application. 

 

8. Weight to be given to Material Consideration 

 
8.1 In giving the decision of the House of Lords in Tesco18 Lord Hoffmann confirmed (para 56) that 

“whether something is a material consideration is a question of law but that the weight which should 

be given to it is a question of planning judgment, a matter for the planning authority”.   
He went on to explain:  

“Provided that the planning authority has regard to all material considerations, it is at liberty 

(provided that it does not lapse into Wednesbury irrationality) to give them whatever weight the 

planning authority thinks fit or no weight at all. The fact that the law regards something as a 

material consideration therefore involves no view about the part, if any, which it should play in the 

decision-making process.” 
and at para 68:  

“If the planning authority ignores a material consideration because it has forgotten about it, or 

because it wrongly thinks that the law or departmental policy precludes it from taking it into account, 

then it has failed to have regard to a material consideration. But if the decision to give that 

consideration no weight is based on rational planning grounds, then the planning authority is entitled 

to ignore it.” 

                                           
18 Tesco Stores v Secretary of State for the Environment 1995 2AllER 636 

https://democracy.merton.gov.uk/documents/s48510/Wimbledon%20Championship%20Pack.pdf
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8.2 The 1993 covenants are a material consideration in law.   What weight should be attributed to 

them?    They are a safeguard of openness and a block on this development, created to fulfil a 

commitment by LBM, so it would be unreasonable and irrational not to give considerable weight to 

them. 

 

8.3 Having regard to Lord Hoffmann’s reference to Wednesbury19 tests and irrational decisions, a 

rational approach would require the acknowledgement that: 

 

8.3.1 This application involves the original contracting parties to the 1993 covenants.  LBM and the 

applicant still own the interests to which the 1993 covenants apply and they have extensive, 

regular dealings. 

8.3.2 Even if personnel change, and whether or not there is any corporate memory about them, the 

1993 covenants are freely available online at the Land Registry, and a search by any lawyer 

would reveal them. 

8.3.3 The 1993 decisions are set out in LBM minutes, all of which, including those mentioned in this 

paper, are freely available in the Morden Library on the second floor of the Merton Civic Centre. 

8.3.4 The 1993 newspaper reports are on microfilm freely available on demand at the Newspaper 

room in the British Library. 

8.3.5 LBM have been made aware of these issues for nearly two years. 20 

8.3.6 In any report by any planning officers to any planning decision-makers, the effect of the 

covenants should be noted as significant material considerations to which great weight should 

be given.  

 

…………….. 

 

 

Appendix 1 The 1993 Restrictive Covenants 

1. Transfer. Merton to AELTG 23 December 1993 of the freehold of the golf course:  

Clause 4     

The Transferee (the applicant) hereby covenants with the Transferor (LBM) for the benefit of the 

Retained Land and each and every part thereof that the Transferee and its successor in title will 

observe and perform the covenants stipulations restrictions and conditions set out in the Third 

Schedule hereto. 

                                           
19 Associated Provincial Picture Houses Ltd v Wednesbury Corporation 1948 1KB 223 
20 In addition to our submissions on the Local plan and the planning application, letters have been written by The 
Wimbledon Society to Leader of the Council, Councillor Allison on 30 July and 29 August 2021 and 16 February 2022; 
and to Chris Lee, Director of Environment and Regeneration, 12 January 2022. 
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Third schedule 

Paragraph 1 Not to use the Property otherwise than for leisure or recreational purposes or as an open 

space Provided Always that this restriction shall not prevent the use of the Property for car parking 

generally in the manner adopted in connection with the Championships held in 1993 and uses 

ancillary thereto for and in connection with the Transferee’s annual tennis Championships held at the 

Transferee’s adjacent land. 

Paragraph 2 No building shall be erected on the Property other than a building or buildings the use of 

which is ancillary to the recreational or open space use referred to in paragraph 1 above and which 

building will not impair the appreciation of the general public of the extent or openness of the 

Property Provided Always that this restriction shall not prevent the Transferee or its successors in title 

from consenting to the erection of a building which is not permitted under this paragraph 2 where 

consent is required to be given to the erection of such a building pursuant to the provisions of the 

Lease or any extension or renewal thereof. 

Paragraph 3 went on to deal with dedication by the Transferee of a walkway around the Lake.  This 

paper is not concerned with issues relating to that obligation, save to note that the applicant does 

not propose in this application to honour its obligation.  The right is reserved to pursue this point at 

another time and in another forum. 

2. Burden and benefit. The covenants identify the land burdened, being the whole of the golf course 

property and are registered against its title.   The benefit was annexed to LBM’s ‘Retained Land and 

each and every part thereof’, that is the public park and lake.  By s78 Law of Property Act 1925 the 

covenants are enforceable by LBM, its successors and those deriving title under it, including 

leaseholders. 

3. Interpretation. The covenants are negative and absolute.   There is no qualification suggesting that 

the applicant could ask LBM for consent to anything prevented by the covenants, nor any 

qualification that any consent of LBM should be given on terms or in certain circumstances or on 

reasonable grounds.   LBM have no apparent power or discretion within the covenants to authorise 

any of the proposed use or buildings. 

4. Paragraph 1 Restriction of Use: Meaning of “Leisure or Recreational Purposes”. 

4.1 Aside from the proposed ‘permissive public park’, most of the former golf course land will 

remain private.  It will be developed for courts and a stadium for competitive tennis 

championships, including qualifying tournaments and practice courts, with changing and player 

facilities.  The proposal includes maintenance buildings, circulation roads and entrance areas for 

paying spectators to be admitted to the whole of the applicant’s complex.   This set of proposed 

uses is far more extensive than “car parking … and uses ancillary thereto” for which a particular 

exception was made as it would clearly breach the restriction. 

4.2 The restriction of use applies to the primary use to which the applicant’s private land is to be 

put, without which there would be no activity on it.   The development is to create an extension 

to the applicant’s commercial tennis complex, an entertainment spectacle.  For up to three 

weeks of the year spectators will pay to be allowed to watch commercial tennis.  This is an 

entertainment, not a leisure or recreational purpose.   Spectators would not be present if there 

were no commercial tennis matches to watch.  They will not be permitted simply to enter and 

wander around the grounds at that or any other times.  The reason for the application, the 
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primary purpose of the development and use of this private area is the playing of commercial, 

competitive tennis, which is neither for the leisure nor recreation of the players. 

4.3 The issue of spectator sport was directly in point in the case of Thames Water v Oxford City 

Council (1999) 1 EGLR 167, which concerned a restrictive covenant which a Council wanted to 

circumvent.   A football stadium and ancillary works were to be built on land burdened by a 

covenant “not to use the land other than for recreational purposes”.  It was stated at p170: 

“The second defendant is proposing to occupy and use the stadium in order to accommodate, 

inter alia, professional football matches at which spectators will arguably ‘recreate themselves’ 

by watching.  It may be said that such use is therefore in part for the recreational purpose of the 

spectators.  But the covenant is not to use the land otherwise than for a recreational or ancillary 

purpose.  The commercial exploitation of the game of football by hiring players and charging 

spectators is not itself a recreational purpose.  Nor is it merely ancillary to the recreational 

purpose of the spectators.”   

4.4 Substitute tennis for football: the applicant’s proposal breaches the covenants.  The primary 

justification and use of the new private tennis complex is commercial for the championships and 

qualifying, not leisure or recreation, nor would it be open space.   In this case for example, the 

High Court might be asked the question “does the proposed development of a professional tennis 

facility on the golf course land as an adjunct to the existing AELTC facilities across Church Road, 

extending the international tennis centre, come within the scope of the user restriction?”.  The 

answer would be “no” for the reasons given by the judge in Thames Water as it would amount 

to commercialization of the game of tennis, charging spectators, part of the commercial 

operation of a massive tournament, so it is not a leisure or recreational use. 

5. Paragraph 1 Restriction of Use: Open Space 

5.1 Paragraph 1, while relating to user, also protects ‘open space’, which may be taken to extend to 

the quality of the environment, landscape and views.  A covenant not to obstruct a view will be 

enforced.21  In Wakeham v Wood a site was subject to a restrictive covenant that “no building 

would be erected to obstruct the view of the sea and the beach from [the neighbouring 

property]”.   At first instance the judge ordered damages, not an injunction, for a breach by a 

construction which obstructed the view.   The Court of Appeal overturned this:  the defendant, 

already aware of the covenant, had proceeded in flagrant breach, so was obliged to remove the 

obstruction of the view.  Wrotham Park Estates v Parkside Homes was distinguished.  

5.2 An application under s84 LPA 1925 to discharge a restrictive covenant (preventing any building 

so as to protect views from Richmond Hill) failed because the overlooking or loss of the view 

could not be compensated by money.22 

5.3 The 1993 covenant was entered into while the land was a golf course, in the context of a desire 

to keep it unbuilt upon, publicly confirmed at the time by both parties to the transfer.   Open 

Space means not built upon.    

                                           
21   Scammell & Gasztowicz Land Covenants 2nd edn (2018) para 11.31 and Piggott v Stratton (1859) DeGF&J 33, 
Western v MacDermott (1866) 2 Ch App 72, Crawley v Wolff (1888) 4TLR 434 (CA), Wakeham v Wood (1981) 43 P&CR 
40 (CA). 
22 Preston & Newsom Restrictive Covenants 11th edn (2020) paras 15.018, 15.019 and Re St Albans Investments (1958) 9 
P&CR 536. 
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6. Paragraph 2 Restriction of Building 

6.1 The covenant preventing building has an exception for buildings “the use of which is ancillary to 

the recreational or open space use”, as mentioned in paragraph 1.   There is no exception for any 

buildings (whether or not ancillary) associated with the permitted leisure purposes. 

6.2 As the private tennis grounds and installations proposed do not satisfy the recreational or open 

space restriction, none of the buildings proposed can be permitted, whether ancillary or not.  

The principal use is forbidden. 

6.3 In addition, the proposal involves major built development which could not in any way be 
described as ancillary to the proposed use.  The clearest test is whether the proposed stadium is 
no more than an ancillary building, an impossible argument to advance.  Under paragraph 2 of 
the covenants, the “well, nobody will see it” argument would beg the question whether the 
building itself would be ancillary to a permitted use.  The “nobody will see it” test merely 
qualifies the ancillary test.  Even if the stadium is invisible, it is not ancillary, so it fails the 
primary test.  Furthermore, the judgment as to impairing appreciation is founded on the 
appreciation of the wider public, not confined to the retained land but from any point of the 
compass. 
 

6.4 Just as the proposed stadium is clearly in breach, so is the central maintenance hub.  This is 
proposed to house and service the machinery and equipment, and 120 workmen, required to 
maintain and service the specialist tennis court installations all over the private land.   Such 
extensive machinery, equipment or workforce would not be required for a public park, intended 
to be low maintenance.  This is a substantial building, required for the express purpose of the 
intensive industrial tennis ground use on the private land. 

 

.   Appendix II The Circumstances of the Creation of the 1993 Covenants  

      All dates in 1993 

1. 31 March and 6 April - Report to Leisure and Admin and Land subcommittees for a proposed surplus-

to-requirement sale: Para 2.4: “…should the land be sold a condition be imposed that when and if the 

existing lease … or the use ceases … an area of land around the lake be dedicated to extend public 

access … around the complete circumference of the lake”, Para 2.5: “It is also proposed that a 

financial clawback provision be included within any sale to enable the Council to share in any future 

enhancement of value that may occur due to a more beneficial change of use being created within 

the provisions of the existing covenants by a future disposal”, and Para 2.6: “The existing covenants 

running with the land restrict the future use to that of residential dwellings … and prevents the uses 

which may cause a nuisance to adjoining properties.”23 

                                           
23 This footnote simply notes a separate issue, unrelated to this Planning Application.  Section 4 of the report cited here 

explains that Wimbledon Park was bought by Wimbledon Corporation pursuant to the Wimbledon Corporation Act 
1914.  It goes on to discuss whether that Act has been repealed and notes that it contains important limitations on the 
powers of Wimbledon Corporation’s successor, LBM.  We are not pursuing the point here, so these submissions are 
made without prejudice to our contentions, for another forum, that those limitations further restrict LBM’s potential 
powers in relation to the Park.   The report went on to advise that advertisement of the sale under s122 LGA 1972 was 
not required.   There are grounds for doubting this advice, from which flowed subsequent actions, and the effect of that 
mistake is another topic to be addressed in another forum. 
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2. 31 March - Leisure Services Committee meeting declares the Park surplus to requirements. 

3. 1 April – Wimbledon Borough News reports the proposed Golf Course Sale. Merton to keep the Lake 

and “strip of land” around the Lake. 

4. 6 April - Administration and Land Sub-Committee meeting receives the report noted above. 

5. 7 April – Wimbledon Borough News reports Tory anger. Councillor May: “News of sell-off reached 

opposition councillors an hour before the meeting”. 

6. 15 April – Wimbledon House Residents’ Association April Newsletter reports a public meeting on this 

date held along with WPRA and others, present Councillor Colman, Leader LBM. 

7. 22 April – Wimbledon Borough News - An end to Golf Club. Doubt about safety of walk around the 

lake while golf still played.  Councillor Colman met local residents to hear their objections. Likely 

buyer AELTC for practice courts and car park. 

8. 27 April - Policy and Resources Committee meeting held and minuted: 

“The report of the Sub-committee to our meeting has enabled us to give further consideration to the 

matter, including the outcome of the public meeting held recently”. 

Wimbledon Park golf course was surplus to their requirements and so Merton had decided to 

dispose of it. The report went on to say that the policy and resources committee had been 

addressed by representatives from Wimbledon House Residents’ Association and Wimbledon Park 

Residents’ Association, had listened carefully to their comments and had a long debate.  

First, the land was “a valued open space in the area” and they expected it to stay that way “even 

though at present the use of the Golf Course itself is restricted to Members of the Golf Club only”.  

Second, they had decided to attach a covenant “which will prevent the use of the land otherwise 

than for leisure and recreation purposes or as an open space”.  

Also, at the meeting the Chair indicated that “…in order to ensure that there is no misunderstanding 

or possible misinterpretation either by residents or any possible purchaser of the site, he proposes to 

add a further covenant preventing any building other than building which is ancillary to recreational 

or open space use and which will not impair public appreciation of the extent or openness of the land. 

This provides clarification on the Council’s behalf of our commitment to the open aspect of the Golf 

Course in the event of any disposal.” 

9. 29 April – Wimbledon Borough News - Colman vow on golf course. Councillor Colman “Statement”: 

“I can give categorical assurances that if the sale goes ahead there will be sufficiently strong 

covenants to preserve the land as open space”; “I am looking at the possibility of recommending to 

the Council that we declare the area a Conservation Area”. 

10. 6 May – Wimbledon Borough News - Park not for sale.  Councillor Colman insisted: “The golf course 

land will remain an open space.  Any purchaser will be totally restricted by covenants.  Would-be 

buyers will tender for the land in the knowledge that the covenants are in place and will stay there.  

What we are planning to sell is the freehold of Wimbledon Park Golf Course, an area whch is not 

open to the public and which restricts full public use of Wimbledon Park and the magnificent Lake 

within it.  With the Restrictive Covenants we have placed on the land it is very unlikely that any 

developer will be interested in the land”. 
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11. 13 May – Wimbledon Borough News - All Parks at risk. Councillor Colman reported as saying that 

“Precautions were being taken to ensure that the land remained open space.  No new building would 

be allowed on the golf course site.  There was no question of it being used for housing or any form of 

business or trade.  The regulations were quite clear that it could only be used for open air and 

recreational purposes”. 

12. 20 May – Wimbledon Borough News - Wimbledon Society presses for a Heritage Trust.  The Council 

has said that it will protect the land by a series of covenants, preventing any buyer from building any 

major development on the golf course or chopping down a tree. … The All England Club has said that 

it might be used for practice courts or car parking. 

13. 3 June – Wimbledon Borough News - Split Park – Bernard Rondeau WPRA: “Wandsworth listens to 

residents, Merton doesn’t”. Councillor Sheila Knight: “We are not selling the Park; we are putting the 

freehold of WPGC out to tender.  We are selling it as green space.  We are protecting the land and 

getting much-needed capital funds”. 

14. 22 June – Administration and Land Sub-Committee meeting 

15. 14 July – Council Meeting. Councillor Tony Colman, Leader LBM: “I am very pleased and proud to 

place on record our commitment to retaining the open space at the Wimbledon Golf Course 

regardless of the outcome of our bid to put the freehold out to tender.  As our tender document will 

clearly state and as I have said repeatedly, I am totally committed to ensuring this area remains part 

of Merton’s green space…” 

16. 12 August - Sales Particulars from LBM for the sale of the golf course freehold.  Paragraph 5.2: “The 

conveyance of the freehold interest will contain: (a) a covenant preventing the use of the land 

otherwise than for leisure or recreation purposes or as an open space; (b) a covenant preventing any 

building on the land other than building which is ancillary to recreation or open space use and which 

will not impair public appreciation of the extent or openness of the land.” 

17. 23 September 1993 - Wimbledon Borough News – Announcement of £5.2m sale to AELTC.  In 

separate statements the Club (AELTC) and LBM gave assurances that the site would remain open 

space with no major building developments.  

John Currie (AELTC chairman): “We completely understand and support everyone’s determination to 

keep the land open and we purchased the land on that basis”.   

Councillor Colman (Leader LBM): “Respecting the wishes of local people, this Council is resolute that 

the land will be retained as open space.  The All England has bought the land knowing this is our 

policy and is aware that we would not allow development of the site”. 

18. 24 September 1993 - The Wimbledon Informer.   

Tony Colman, Leader LBM: “The golf course land will be retained as open space. The whole stretch 

has been designated Metropolitan Open Land. We have declared it a conservation area and placed 

strong covenants on the sale.”   

John Currie, Chairman AELTC: “We completely understand and support everyone’s determination to 

keep the land open and we have purchased the land on that basis.” 
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.   Appendix III Rights reserved. 

1. The right is reserved to advance further legal and planning arguments and any further facts and 
circumstances if appropriate in any subsequent proceedings.   This paper also touches on some 
of the circumstances relating to the original acquisition of the land in 1915, the transfer to LBM 
in 1965 and the process for sale in 1993.   The research for this paper has uncovered serious 
doubts and questions about them, some mentioned in footnotes, but it is not proposed to deal 
with them here.   The right is reserved to pursue them if required later or in another forum. 
 

2. If any proposals are discussed in any forum concerning a reduction, modification or compromise 
of the applicant’s proposal, they are without prejudice to the strict position taken in this paper, 
that the whole of the applicant’s proposal is prevented by the covenants and that LBM has no 
power to waive, release or vary them. 

 
3. This Association, and others interested, reserve the right both as a beneficiary and as one of the 

promisees of the 1993 covenants to apply to be joined as a party to any s.84 LPA application 

brought by the AELTC against LBM, pursuant to Pt. 2 para. 9 of The Tribunal Procedure [Upper 

Tribunal] [Lands Chamber] Rules 2010 No. 2600 or otherwise. 

 

………………………………………………………………………………………………………………………………………………………….. 


